
 

 

Issues for the week ending December 18, 2020  

 

Federal Issues 

Legislative 

 

COVID Relief, Surprise Billing Headline Year-
End Deal 
On Monday, the House and Senate passed a $1.4 
trillion omnibus appropriations and $900 billion 
coronavirus relief package (H.R. 133). In addition to 
funding the government through the end of the fiscal 
year and providing another round of COVID relief, the 
package includes a version of the “No Surprises Act,” 
bipartisan legislation to protect consumers from 
surprise medical bills. 
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Highlights of the $900 billion COVID-19 relief package include:  
 

• $69 billion for COVID-19 treatment and vaccines, including $22 billion for COVID-19 testing and 
tracing, $20 billion for vaccine and therapeutic development, $9 for vaccine distribution, $9 billion for 
health care providers ($3 billion for the Provider Relief Fund), $3 billion for the Strategic National 
Stockpile, and $4.5 billion for mental health and substance use disorder services;   

• $120 billion for unemployment insurance, providing up to an additional $300 per individual per 
week;   

• $166 billion for Economic Impact/Direct payments to individuals;   

• $325 billion in funding for small businesses, including more PPP loans;   

• $45 billion for transportation support;   

• $7 billion for broadband expansion, including $3.2 billion for families with low-incomes to access 
broadband through an FCC fund, $250 million in telehealth funding and a new $300 million grant 
program to fund broadband in rural areas;  

• Increasing Medicare Physician Fee Schedule payments by 3.75% throughout 2021;   

• A temporary 3-month extension of the suspension of Medicare sequestration, through March 31, 
2021; 

• Extension and expansion of the CARES Act’s refundable Employee Retention Tax Credit to help 
keep workers on payroll; 

• Extension to December 31, 2021 of the availability for funds provided to states and localities by the 
Coronavirus Relief Fund in the CARES Act; and   

• Funding for schools, rental assistance, nutrition, agriculture, and childcare.   
 
Beyond COVID relief, other major health provisions in the deal include: 
 

• Comprehensive surprise medical billing protections for consumers in states that haven’t enacted 
reforms and in plans regulated under ERISA or the US Department of Treasury, including 
prohibitions on banning balance billing for air ambulance transportation.    

o The legislation relies on an open negotiation process and arbitration for mediating the 
payment amount for out of network providers under surprise billing scenarios. Patients are 
held harmless from surprise medical and air ambulance bills starting in January of 2022. 

o Ground ambulances were excluded from the prohibition on surprise billing. 
o Certain providers could continue to balance bill if they give the patient notice of their network 

status and an estimate of charges 72 hours prior to receiving out-of-network services and the 
patient provides consent to receive out-of-network care.   

o The arbiter will not be allowed to consider billed charges and must reference the 
median in-network rate – the requirement for the arbiter to consider Medicaid and Medicare 
rates was removed from the final bill. While there is no minimum payment threshold to enter 
the arbitration process and claims may be batched together, the bill establishes guardrails on 
what claims can be batched for submission and how often submissions can occur. The 
language also clarified that arbitration is not binding if fraud is identified or if information is 
misrepresented to the arbiter. 

• Three year extension of funding for community health centers, Money Follows the Person (MFP) 
demonstration program, National Quality Forum, spousal impoverishment, and a delay in cuts to 
disproportionate share hospital (DSH) allotments;   

• Permanent expansion of Medicare coverage of mental health telehealth services;   

https://appropriations.house.gov/sites/democrats.appropriations.house.gov/files/Summary%20of%20H.R.%20133%20Coronavirus%20Relief%20Provisions.pdf


• Authorization of a national campaign to increase awareness and knowledge of the safety and 
effectiveness of vaccines, expands programs to collect vaccination coverage data, and authorizes 
grants to address vaccine-preventable diseases;   

• Improved public health data systems at the CDC; and  

• Requirements that health plans provide a new “advanced estimates of benefits” with good faith 
estimates of cost-sharing and costs prior to the scheduled service.   

  
Other Major Provisions 

• Provider Directories: Health plans would be required to have up-to-date provider directories 
available to consumers online, or within one business day of an inquiry. If a patient provides 
documentation that they received incorrect information about a provider’s network status prior to a 
visit, the patient will only be responsible for the in-network cost-sharing amount.   

 

• Mental Health Parity: Health plans would be required to perform and document comparative 
analyses of the design and application of non-quantitative treatment limitations (NQTL). These 
analyses must be made available to state and federal authorities upon request and with other 
relevant information including the factors used to determine the NQTL, the evidentiary standards 
used to determine the NQTL and the results of the analyses. The final requirements do not include a 
sampling or audit of plans as was proposed in previous versions. 

 

• State All-Payer Claims Databases (APCDs): The bill provides grants of up to $2.5 million per state 
to operate and improve APCDs as well as the development of a standardized format for voluntary 
reporting data by group health plans and access to reports and data for researchers and other third 
parties for quality improvement and cost-containment purposes. There is no mandate on issuers and 
employers to provide data to a federally sanctioned APCD, as originally suggested by the Senate 
HELP Committee.    

 
In addition, separate from the COVID/appropriations deal, the Senate approved House passed legislation 
that would repeal the antitrust exemption for the business of health insurance under the McCarran-
Ferguson Act.   
 
Next steps: President Trump is expected to sign the measures into law on Tuesday.  Left out of the COVID 
deal were two key priorities negotiators were unable to resolve – funding for state and local 
governments and liability protections against COVID-related lawsuits for schools and businesses that 
are reopening.  It is possible these issues will be addressed if Congress takes up another relief package 
next year. 

 
 

Federal Issues  
Regulatory 
 
Insurers Request Comment Period Extension for Interoperability and Prior Authorization 
Proposed Rule  
AHIP and BCBSA sent a joint letter to HHS Secretary Alex Azar requesting an extended comment 
period for the proposed rule on interoperability and prior authorization processes, and associated request 
for information (RFI). The rule, which was issued on December 10, 2020, provides only a 14-business day 
comment period, with comments due on January 4, 2021. AHIP and BCBSA have requested the comment 

https://www.congress.gov/bill/116th-congress/house-bill/1418?q=%7B%22search%22%3A%5B%22Competitive+Health+Insurance+Reform%22%5D%7D&r=1&s=3
http://ahip.informz.net/z/cjUucD9taT0yMjIwNjIwJnA9MSZ1PTUxOTA2NDUzOCZsaT0yMTA5MzUwNQ/index.html
http://ahip.informz.net/z/cjUucD9taT0yMjIwNjIwJnA9MSZ1PTUxOTA2NDUzOCZsaT0yMTA5MzUwNg/index.html


period be extended by a minimum of 60 days beyond the Federal Register publication date, or no earlier 
than March 4, 2021.   
 
Why this matters: The rule would require impacted payers to revise or develop five application 
programming interfaces (APIs), including a mandate to electronically exchange health care data related to 
prior authorization, for Medicaid and Children’s Health Insurance Program (CHIP) Managed Care plans, 
state Medicaid and CHIP fee-for-service programs, and Qualified Health Plans (QHP) issuers on 
the Federally-facilitated Exchanges (FFEs).  
 
With respect to prior authorization, CMS is proposing five new requirements for impacted payers:  

• A FHIR-enabled Document Requirement Lookup Service (DLRS) API that can be integrated with a 
provider’s EHR and allows providers to look up prior authorization requirements for each payer;  

• A FHIR-enabled electronic Prior Authorization Support API that can send and receive prior 
authorization requests and responses electronically;  

• Inclusion of a specific reason for a denial of a prior authorization request; 

• Except for QHP issuers on the FFEs, prior authorization decisions within 72 hours (urgent) or seven 
calendar days (standard); and  

• Public reporting of prior authorization data, such as the percent of requests approved, denied, or 
approved after appeal and average time between submission and determination.   

 
The prior authorization provisions would be effective January 1, 2023 with the exception of the public 

reporting that would be effective March 31, 2023. 
 
 

Coronavirus Updates 
The Centers for Disease Control and Prevention (CDC) has created the V-Safe after vaccination health 
checker, a way for patients to report how they feel after COVID-19 vaccination through a smartphone-based 
tool that uses text messaging and web surveys to check in. The CDC also updated recommendations on 
distribution of the COVID-19 vaccine, focusing on healthcare personnel and long-term care facility 
residents.  
 
The FDA authorized the first at-home coronavirus test people can buy without a prescription. The 20-minute 
antigen test, made by Australia-based manufacturer Ellume, can be used by people age 16 or older and 
children over the age of two when a sample is collected by an adult.   
 
The Centers for Disease Control and Prevention (CDC) announced it will award $140 million for COVID-19 
vaccine preparedness and almost $87 million for tracking and testing to 64 jurisdictions, including all 50 
states and U.S. territories. These funds will be distributed from the Coronavirus Aid, Relief, and Economic 
Security Act (CARES) funding, joining previous CDC appropriations of $200 million toward vaccine 
preparedness in September.  
 
The National Academy of State Health Policy updated its centralized site of States Plan for Vaccinating their 
Populations against COVID-19, highlighting how each state prioritized their populations.  
 
The Food and Drug Administration’s (FDA) Vaccines and Related Biological Products Advisory 
Committee voted 20-1 in support of emergency use authorization of the Moderna COVID-19 vaccine for 
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people 18 and over. The FDA is expected to authorize the vaccine for emergency use on Friday, followed 
by swift review and endorsement by the CDC’s Advisory Committee on Immunization Practices (ACIP).  
 
The FDA acknowledged that vaccine providers and pharmacists can utilize the extra volume provided in the 
Pfizer COVID-19 vaccine vial to increase available vaccine doses.  
 
 

CMS Allows New Medicaid MCO Direct Contracting for Dual Eligibles  
CMS’s Center for Medicare and Medicaid Innovation Center announced a new Direct Contracting model for 
health plans that serve individuals who are dually eligible for Medicare and Medicaid. As with previously 
announced Direct Contracting models, the Direct Contracting Entities (DCEs) will receive a capitated 
payment and assume full financial risk for their members. In this case, however, health plans that already 
contract with Medicaid will have the opportunity to integrate Medicare and Medicaid funds and find 
efficiencies between the programs.  

  
Why this matters: There are more than 12 million “Duals.” They are well understood to be a particularly 
hard-to-serve population because of the combined difficulties of poor health and socio-economic 
disadvantage. As a result, CMS has long sought ways to promote coordinated care opportunities for this 
population.  
 
This Direct Contracting model will build on an existing CMMI model, the Financial Alignment Initiative, which 
permits a single health plan to manage care for Duals in 11 states. Details on the program, including a 
Request for Application, will be released in January, and CMS hopes to begin the model on January 1, 
2022. MCO-based Direct Contracting Entities (DCEs) will be required to obtain a letter of support from their 
state Medicaid agency to participate in the model.   
 
 

CMS Says It Will Audit Some Hospitals in January for Compliance With Price Transparency 
Rule 
The Centers for Medicare & Medicaid Services said that it will audit a sample of hospitals in January for 
compliance with the agency’s hospital price transparency rule that takes effect Jan. 1, 2021. 
 
The American Hospital Association (AHA) is challenging the rule in court. Earlier this year, the AHA and 
other national associations asked the Department of Health and Human Services to delay the 
implementation date of the rule due to the burden it would represent for hospitals and health systems in the 
midst of responding to the COVID-19 public health emergency until the matter is settled by the courts. 
 
The AHA this month urged President-elect Biden in his first 100 days in office to rescind provider 
requirements to publicly disclose negotiated rates that do nothing to help patients understand their costs, 
could result in anticompetitive actions on the part of health plans, and, according to the Federal Trade 
Commission, could result in high costs for patients. 
 
Why this matters:  The rule requires hospitals and health systems to disclose all standard charges, as 
defined by CMS to mean privately negotiated rates with insurers, gross charges (also known as list prices) 
and discounted cash prices. Hospitals also will be required to provide an out-of-pocket price estimator tool 
or negotiated rate information on 300 “shoppable” services for patients. 

 

https://www.cms.gov/outreach-and-educationoutreachffsprovpartprogprovider-partnership-email-archive/2020-12-18-mlnc-se
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28 State Attorneys General Push HHS to Stop Drug Manufacturers 340B Pricing Denials 
Twenty-eight state attorneys general—including Pennsylvania’s Josh Shapiro and California’s Xavier 
Becerra (D), President-elect Biden’s nominee to be the next U.S. Health and Human Services (HHS) 
Secretary—December 14, 2020, sent a letter to current HHS Secretary Alex Azar urging his department to 
address drug manufacturers’ unlawful refusal to provide critical drug discounts to covered entities under the 
340B Drug Pricing Program. 
 
“Each day that drug manufacturers violate their statutory obligations, vulnerable patients and their 
healthcare centers are deprived of the essential healthcare resources that Congress intended to provide,” 
the attorneys general wrote. “Drug manufacturers are, without justification, flouting discounted pricing 
requirements for low-income patients and/or unreasonably conditioning 340B pricing on data demands, 
depriving such patients of affordable medications to the detriment of the health centers and hospitals that 
serve these vulnerable communities. During a national public health crisis, these actions are especially 
egregious and cannot be ignored.” 
 
The bipartisan coalition of states with Pennsylvania and California included: Colorado, Delaware, Hawaii, 
Illinois, Iowa, Kansas, Maine, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, Nevada, New 
Jersey, New Mexico, New York, North Carolina, Oklahoma, Oregon, Rhode Island, South Dakota, Vermont, 
Virginia, Washington, Wisconsin, and the District of Columbia. 
 
In October, Connecticut Attorney General William Tong sent letters to drug manufacturers Eli Lilly and Co., 
AstraZeneca, Sanofi, Novartis, and Merck demanding they cease recent unilateral actions restricting access 
to 340B pricing for drugs dispensed by contract pharmacies, or cease unreasonable demands for contract 
pharmacy claims data. However, the denials continued. 
 
Why this matters:  The December attorneys’ general letter to Azar stems from several drug manufacturers’ 
decisions to deny 340B pricing on their products shipped to contract pharmacies. Hospitals, community 
health centers, and HIV/AIDS clinics have also sued HHS over its lack of action about the 340B pricing 
denials. 
 
 
 

State Issues 
 
Pennsylvania 
Regulatory 
 
Pennsylvania Extends Deadline For Getting Health Insurance to December 22, 2020  
The Pennsylvania Insurance Department announced that the deadline to sign up for individual health 
insurance coverage effective January 1, 2021, is moving from December 15, 2020 to December 22, 2020. 
 
Pennsylvanians who need coverage should go to Pennie, the new state-based insurance exchange 
website. Pennie walks you through each step of the process of purchasing health insurance and provides 
easy to understand online information along the way. Information and materials are available in English, 
Spanish, and other languages using a limited English proficiency (LEP) resource.   
 

https://www.dropbox.com/s/kgqotkxbz8o0nfl/340B-Multistate-Letter-12142020_FINAL1.pdf?dl=0
https://portal.ct.gov/-/media/AG/Press_Releases/2019/340Bletters.pdf
https://pennie.com/
https://pennie.com/learn/how-to-enroll/
https://pennie.com/learn/learn-overview/


If you miss the December 22 deadline, you can still sign-up by January 15 for health insurance coverage 
that starts February 1, 2021. 
 
With specific questions about your 2021 health insurance options or how to sign up, visit 
Pennie’s contact page. 

 
 

https://pennie.com/connect/


 

 
 
 

Interested in reviewing a copy of a bill(s)?  Access the following web sites: 
 
Delaware State Legislation: http://legis.delaware.gov/. 
Pennsylvania Legislation:  www.legis.state.pa.us. 
West Virginia Legislation:  http://www.legis.state.wv.us/ 
For copies of congressional bills, access the Thomas website – http://thomas.loc.gov/.   
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