
 

Issues for the week ending January 19,  2024  

 

Federal Issues 

Legislat ive 

 

Congress Passes CR to Fund 
Government Into March 
As reported last week, Congressional leaders 
reached agreement on a cont inuing resolut ion 
(CR) that would extend federal government 
funding through early March.   On Thursday 
evening, the House and Senate both passed 
the CR ahead of a Fr iday snowstorm in DC 
and President Biden promptly s igned it  into 
law. The “ laddered” CR would extend the two 
deadl ines for funding the government to 
March 1, 2024, and March 8, 2024.  
    
Meanwhile, negot iators continue to work on 
health pol icy proposals that could be 
included with the legislat ion, including 
potent ial extenders and transparency 
provisions such as those included in the 
House-passed Lower Costs, More 
Transparency Act .  
 
As previously reported, the Lower Costs, 
More Transparency Act  contains 
provisions that:  
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•  Expand exist ing transparency in 
coverage requirements;  

•  Require addit ional PBM transparency; 
increase drug competit ion;  

•  Expand site neutral payments; and  

•  Address fair bi l l ing.    
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Federal Issues  
Regulatory 
 
CMS Releases Interoperability & Prior Authorization Final Rule   
CMS released the Advancing Interoperabi l i ty and Improving Prior Author izat ion 
Processes f inal rule.  
  
Why this matters: This rule bui lds on the CMS Interoperabi l i ty and Pat ient Access f inal 
rule which required plans in federal programs to bui ld and maintain applicat ion 
programming interfaces (APIs) to support the exchange of c linical,  c laims, and directory 
informat ion to improve patient access to health information.  
 
The details: The f inal rule laid out new requirements and guidel ines on a broad range of 
topics, including:  
 

•  Implementing  and updating APIs for pat ients and providers as well as payer -to-
payer and prior authorizat ion requests and responses  

•  Setting  PA decision t imel ines and requir ing payers to give specif ic reasons for PA 
denials  

•  Adding  a new electronic prior author izat ion attestat ion measure for clinicians, 
hospitals and crit ical access hospitals using the Merit -Based Incent ive Payment 
System 

 
The rule applies to Medicare Advantage organizations, state Medicaid and CHIP FFS 
programs, Medicaid managed care plans, CHIP managed care entities, and issuers 
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on the federal exchanges. Although CMS encourages commercial plans to also adopt 
the technologies and pol ic ies and notes that Medicare fee -for-service wil l implement the 
provisions.  
 
Specifically, the new regulations require plans in federal programs to expand or 
build by January 1, 2027:  
 

•  Patient Access API—Expand the information available to consumers to include the 
outcome of pr ior authorizat ion decisions and report metr ics on use of the Patient 
Access API to CMS.  

•  Prior Authorization API—  Develop a FHIR-based API that automates the process 
for providers to determine if  pr ior author izat ion is necessary, what information is 
required, and electronical ly exchange the request and response.     

•  Provider Access API—Develop a FHIR-enabled API for payers to share clinical,  
claims, encounter data (excluding cost information), and prior author izat ion 
requests/decisions with in -network providers to support value-based care and 
payments.  

•  Payer-to-Payer API—Develop a FHIR-enabled API for insurers to share clinical 
and claims data (excluding cost information) with each other as consumers change 
insurers and at their request for up to f ive years of data.  

 
The rule would also make procedural changes to prior authorization requests —
whether via paper, fax, or API—  starting January 1, 2026.   
 

•  CMS f inal ized the proposal to require impacted payers (not including QHP issuers 
on the FFEs) to send prior authorizat ion decisions for standard ( i.e.,  non -urgent) 
requests within 7 calendar days down from 14 days.  

•  CMS also f inalizes the proposal to require impacted payers to post certain 
aggregated metrics about pr ior authorizat ion on the payer’s website on this 
t imel ine.  

 
CMS also f inalized the proposal to add a new electronic prior  authorizat ion measure to 
the Merit -Based Incentive Payment System (MIPS) and Medicare Promoting 
Interoperabi l i ty programs requir ing cl inic ians and hospitals to attest to the use of the 
Prior Author izat ion API. However, we note that the Off ice of the Coordinator for Health 
Information Technology (ONC) did not issue the necessary companion regulat ion that 
would require vendors to bui ld electronic prior author izat ion into the electronic health 
record. We are hopeful that this wil l  be a component of an upcoming ONC rule that is 
under development.  
 
 

Departments Post Updated 2024 No Surprises Act Fees   
The Departments of Health and Human Services, Labor and Treasury (Departments) 
updated the No Surprises Act website  to ref lect upcoming changes to the Independent 
Dispute Resolut ion ( IDR) cert if ied IDR entity (IDRE) fee ranges, including the new fees 
being set by each IDRE for 2024. This update is in accordance with the recent IDR Fees 
Final Rule, which becomes effect ive Jan. 22.  
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Departments Issue Updated Compliance Resources on CAA 2021 Gag Clause 
Provision  
Towards the end of 2023, CMS posted revised instruct ions and user manual for providing 
a Gag Clause Prohibit ion Compliance Attestat ion (GCPCA) to federal agencies. These 
are dated December 2023 and l isted as Version 5. In response to a BCBSA inquiry to 
CMS, staff  reported that for the next release, CMS wil l add a section on ch anges that 
have been made to the instruct ions and user manual ( i.e.,  what has changed from the last 
version) and wil l send out a REGTAP notice when new versions are released.  
 
Why this matters: The gag clause provision prohibits health plans from entering into 
contracts with providers and other entit ies that would prohibit  sharing with members 
provider-specif ic cost or qual ity of care information. The gag clause prohibit ion 
requirement appl ies to  group health plans and health insurance issuers offer ing group 
health insurance coverage and health insurance issuers offering individual health 
insurance coverage. The f irst attestat ion demonstrat ing compliance with this provision 
was due by December 31, 2023.  
 

 
CMS Announces New Integrated Behavioral Health Model  
The Centers for Medicare & Medicaid Services (CMS) announced the Innovat ion in 
Behavioral Health (IBH) model, which wil l be tested under its Center for Medicare and 
Medicaid Innovation (CMMI).  
 
Why this matters: IBH’s goal is to improve the qual ity of care and outcomes for Medicaid 
and Medicare populat ions with moderate to severe mental health condit ions and/or 
substance use disorder (SUD) by integrat ing pr imary care into behavioral health sett ings.  
 
IBH is a state-based model focused on community -based behavioral health organizations 
and providers, including Community Mental Health Centers, publ ic or pr ivate pract ices, 
opioid treatment programs, and safety net providers.  
 
What’s next?  CMS wil l select up to 8 states to part icipate in IBH through a Not ice of 
Funding Opportunity (NOFO). The model wi l l  launch in Fall 2024 and is antic ipated to 
operate for eight years. In concert with state-led Medicaid IBH implementat ion, CMS wil l 
concurrently launch a parallel Medicare version of IBH in the states it  selects to 
part ic ipate.  
 
See the model homepage, fact sheet, and FAQ.  
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Governor Releases Executive Budget  

Governor Hochul last week unveiled her Execut ive Budget for  the 2024 -25 Fiscal Year. 
The proposal totals $233 bi l l ion —  the largest in state history —  and would increase state 
spending by 4.5 percent. Governor Hochul said her spending plan seeks to rein in New 
York’s spending on educat ion and Medicaid, and she pledged not to impose new taxes on 
New York consumers and businesses . 
 
Of interest to health plans, the Governor’s plan contains a number of provisions to 
expand coverage, such as ensuring continuous coverage for chi ldren aged 0 -6, 
increasing subsidies for individuals purchasing coverage on the NY State of Health 
exchange and al lowing New York to join interstate provider compacts to help address 
provider shortages. However, it  also includes proposals that impose more than $600 
mil l ion in cuts to health plans. This includes:  
 

•  Eliminating the 1% Rate Increase to Medicaid plans  –  The budget proposal 
el iminates the 1% across the board administrat ive rate increase provided to 
Medicaid managed care organizations in the current year, result ing in a cut to plan 
rates of more than $400 mil l ion in FY25.  While the previous rate increas e brought 
Medicaid plans above the bottom of the allowable rate range for the f irst t ime in 
several years, the proposed rate cut would make it  more dif f icult  for health plans to 
make the investments necessary to fulf i l l  the goals of advancing health equity, 
reducing health disparit ies, and enhancing care coordination envisioned in the 
State’s recent ly approved 1115 Medicaid Waiver.  

 

•  Elimination of the Quality Pools  –  The Execut ive Budget would completely 
el iminate funding for  the Medicaid Qual ity Incentive (QI) Program, totaling more 
than $223 mill ion. El imination of this funding would undercut the abil i ty of the State 
to address and el iminate long-standing racial and ethnic disparit ies and build a 
more equitable health care system in New York. In recent years, the Executive 
Budget has el iminated or reduced the QI funding, with the Legislature restoring the 
funding.  

 

•  Medicaid Managed Care Procurement  –  The Governor’s proposed budget 
reintroduces a proposal to procure the Medicaid managed care program. The 
impact of this would be taking away options from the state’s most vulnerable 
residents by el iminat ing health plans from the program and disrupt ing t heir care. 
Two years ago, the Legislature rejected a similar proposal, in part,  because of the 
impact it  would have on more than 5 mil l ion New Yorkers who rely on Medicaid 
managed care plans for their coverage.  

 
The Health Plan Associat ion (HPA) issued a statement on the on the Governor ’s budget, 
voicing disappointment with these proposals and cal l ing on the Legislature to reject them. 
The Senate Finance and Assembly Ways and Means Committees wil l hold joint heari ngs 
on the Governor’s budget plan start ing this week. First up is the health budget on 
Tuesday.  
 
  



Healthcare Bills in Committee 

There are several bi l ls of interest to health plans on committee agendas this week:  

 

•  S. 1965A/A.3865 —  Requires insurance coverage for prenatal vitamins. Most plans 

currently provide this benef it .  

•  S. 4435 —  Requires actuarially appropriate reductions in health insurance 

premiums in return for an enrol lee’s or insured’s part ic ipat ion in a qual if ied 

wellness program.  

•  S.3282/A.1777 –  Creates a new process for health plan terminations of health care 

professionals.  

•  S.4790/A.7244 –  Require al l Medicaid health insurance plans to cover medical ly 

tai lored meals and medical nutr it ion therapies for individuals l imited in act ivit ies of 

dai ly l iving by one or more chronic condit ion.  

•  S.3282/A.1777–  Prohibits health insurers from requir ing pr ior authorizat ion for pre -

exposure prophylaxis (PrEP) used to prevent HIV infect ion.  

•  S.1197-B/A.8592–  Requires al l health insurers to report to the State the 

percentage of overal l annual health care spending on pr imary care services and 

mandates that at least 12.5% of al l total annual expenditures are directed to 

primary care services.  

•  S.4889 –  Requires insurance coverage for the treatment of asthma. Health plans 

already cover asthma treatments and services.  

•  S.1366-B –  The bil l  seeks to protect New Yorkers from unfair medical bi l ls and 

aggressive debt col lect ion pract ices by providers by requir ing providers to 

implement a uniform f inancial assistance pol icy and ut i l ize a simplif ied standard 

form.

 

lat ive  
 
Regulatory 

Regulatory  

 

DOH Issues Proposed Network Adequacy Regulation for MCOs  
The New York Department of Health (DOH) has issued a proposed regulat ion  that would 
implement sect ions of Chapter 57 of the Laws of 2023, which requires the commissioner, 
in consultat ion with various state agencies, to set forth network adequacy standards for 
mental health and substance use disorder (MH/SUD) treatments for man aged care 
organizat ions (MCOs), with the goal of improving access to behavioral health services for 
New Yorkers.  
 
The proposal does the following:  

https://regs.health.ny.gov/sites/default/files/proposed-regulations/Network%20Adequacy%20and%20Access%20Standards%20for%20Behavioral%20Health%20Services.pdf


•  Requires MCOs to have an adequate network of MH/SUD providers including 
mobile cr isis intervention services providers as wel l as residential facil i t ies that 
provide:  

 
o  Sub-acute care;  
o  Assert ive community treatment providers;  and  
o  Crit ical t ime intervention services providers  

 

•  Sets forth appointment wait t ime standards for MH/SUD services (7 -10 business 
days depending on service).  

•  Requires MCOs to provide assistance to an enrol lee in f inding an in -network 
provider if  they cannot access MH/SUD services.  

•  Requires MCOs to al low an enrol lee to access an out -of-network provider at the in-
network cost-shar ing if  no in-network provider can meet the wait t ime standards 
and the out-of-network provider can.  

•  Requires MCOs to verify information in their provider directories and to include 
informat ion in the directories on any restr ict ions concerning the condit ions or ages 
treated by network providers.  

•  Requires MCOs to:  
 

o  Develop a method for enrol lees and providers to report directory errors;  
o  Develop an access plan to monitor the ut i l izat ion of MH/SUD services; and  
o  Submit an annual cert if icat ion of compliance to the Commissioner.  

 
The proposed rule would apply to MCOs pol ic ies and contracts issued, renewed, 
modif ied, or amended on or after January 1, 2025. MCOs wil l also need to submit annual 
compliance cert if icat ions by December 31, 2025. The DOH is currently accept ing 
comments on the proposal, which are due March 10 . 

 

 

Artificial Intelligence Systems and External Consumer Data Use  

The Department of Financial Services (DFS) last week posted a proposed Circular  Letter  
on its website related to using art if ic ial intel l igence systems and external consumer data 
and information sources in insurance underwrit ing and pr ic ing. This is relevant to health 
insurance general ly and certainly for the large group market. I t  is not cl ear whether it  
applies to HMOs, PHSPs and/or MLTC plans.   

 

 

State Issues 
 
West Virginia 
Legislat ive 
 
Biomarker Testing Mandate on House Insurance Committee Agenda  

https://secure-web.cisco.com/1XB8WUWC-jcyja030AzG4X4d3rNuCY4U-d6Q4mTanG7Zu2CLg0Tvo0M0Ei9GoyNOuyPusiYDO49XQZLSNTFIROM1bMwfrQ0ZPFFk_VX9dgIymfdFwwPEgIalfoPNup002UTvU4k2WSJVYEqY-fyfuwR9ijX07-VDs3ncFSXDYYi7XEiIm9MYxDVSeCJa8dPZuYr9W6iUqK5JJo0YCjc9NTJbVebmzqkSG0nOcpkPedTpmV_B-B8A3TtTmFlZLbWF5sfj90r3KkpMc_L6EBOcE3vTOo8c7hpParTrUtq7HQDnXq-2u1sMUJ_GuOaId9b1i/https%3A%2F%2Fnyhpa.us15.list-manage.com%2Ftrack%2Fclick%3Fu%3Db77e0923700d547aa4640b092%26id%3De0f6be0f00%26e%3D16fec37c74


The 2024 Regular Session of the West Virginia Legislature made it  through its f irst full 
working week in a fair ly routine manner with some health care act iv ity.  
 
Recent Activity:  
 

•  Biomarker Testing Mandate:  The House Insurance Committee is expected to 
consider HB 4753, regarding cancer biomarker test ing, at its meeting 
Tuesday.  Committee Chairman Delegate Steve Westfal l has been working with 
health plan representat ives and the American Cancer Society to dev elop legislat ion 
using the new New York law as the basis for a West Virginia bil l .    

 

•  SB 228:  The Senate Health Committee this past week advanced SB 228 requir ing 
medical ly necessary treatment for cleft  palates on to the Senate Finance 
Committee for further considerat ion.   This bi l l  is very l ikely to move forward and 
eventual ly become law since no  opposit ion has been expressed to the proposal.  

 
There has been no activity to date in the legislative session on key health insurance 
bills of importance, including:    
 

•  SB 178—Creating a dental plan required medical loss rat io standard.  

•  SB 250—Mandating that health plans cover infert i l i ty services.  

•  SB 443—Oral Health and Cancer Rights  

•  SB 444—Clar ify ing health plan coverage for emergency ambulance transport.  

•  HB 4174—Prohibit ing the pract ice of “white bagging.”  

•  HB 4617—Mandat ing coverage for advanced breast cancer screening.  
 
 
Final ly, the House of  Delegates has created a Select Committee on Art if ic ial Intel l igence 
to study the var ious and complex issues surrounding this topic and is solic it ing 
presentat ions from experts in wide-ranging f ields, including healthcare.  
 

 
Regulatory 
  

OIC Issues Prior Authorization Bulletin  
The West Virginia Off ice of the Insurance Commissioner (OIC) has issued Bullet in No. 
24-01 regarding  pr ior author izat ion for prescript ion drugs at  inpat ient discharge. While 
the requirement is not new, an addit ional enforcement section was included in SB 267, 
legislat ion enacted during the 2023 legislat ive session that makes a number of change s 
to the prior author izat ion process. The change, al lowing OIC to assess a civ i l penalty, 
became effect ive on January 1, 2024.  
 
According to the bulletin:  

•  The state's pr ior authorizat ion law exempts prescr ipt ions wr it ten for inpatients at 
the t ime of discharge from health insurer prior authorizat ion requirements.  

•  Such prescript ions are immediately approved for a minimum of three days, provided 
the medication cost does not exceed $5,000 per day.  

https://www.wvinsurance.gov/Portals/0/IB24-01_Prohibited_for_Drugs_at_Discharge.pdf?ver=2024-01-09-130548-583
https://www.wvinsurance.gov/Portals/0/IB24-01_Prohibited_for_Drugs_at_Discharge.pdf?ver=2024-01-09-130548-583


•  Physicians or healthcare pract it ioners must note on the prescript ion or inform the 
pharmacy that it  is for a patient at discharge. After three days, prior authorizat ion 
is required.  

•  To comply with the relevant provisions of  West Virginia’s pr ior authorizat ion law, an 
electronic portal should include an option to bypass or forego the usual pr ior 
author izat ion requirement for a three[1]day supply of a prescr ipt ion drug at the t ime 
of an inpat ient discharge so long as the cost of the prescr ipt ion drug does not 
exceed $5,000 per day.  

•  A new enforcement section effect ive January 1, 2024, al lows the OIC to assess 
civ il penalt ies for v iolat ions of the prior authorizat ion law.  

•  Penalt ies may include f ines up to $10,000.  

•  The OIC emphasizes the importance of pr ior authorizat ions in drug ut i l izat ion 
management but wil l  enforce penalt ies for violat ions.  

•  The bul let in encourages the avai labi l i ty of "real -t ime" electronic pr ior authorizat ion 
approvals for eff ic iency in healthcare procedures.  

 
 
Industry Trends 
Policy / Market Trends 
 
HHS Releases New Medicaid Renewals Resource Hub  
The U.S. Department of Health and Human Services (HHS) launched a new resource hub 
for partners to access Medicaid and CHIP renewal and transit ion resources.  
 
Why this matters: The outreach and engagement resource hub includes informat ion from 
across the federal government, as part of the Administrat ion’s al l -hands-on-deck effort to 
support individuals through the renewal process, and transit ions to other coverage if  
appropr iate.    
 
Highlights include: 
 

•  Communicat ions toolkit  to help people renew Medicaid and CHIP coverage, 
available in Engl ish, Spanish, Chinese, Hindi,  Korean, Tagalog, and Vietnamese;  

•  Agent/ Broker toolkit  with information on how to assist consumers in transit ioning 
coverage;  

•  Outreach materials by populat ion category, such as kids and famil ies, cl inic ians, 
people with disabil i t ies and older adults, faith -based populat ions, and rural 
populat ions; and 

•  Key government act ions taken to support Medicaid renewals and transit ions, 
including federal nutr it ion program and housing author it ies.  

 
More informat ion is available in the HHS Press Release.  

 
 
 

https://secure-web.cisco.com/1ofMXUJF05NB7B0QmBw9NKi3kXswsrI7n8oPmfYbXeanr8gDbTD6bfJsbGSGgvwbSVuTO2jHsXIU3VyMdiJ06uLc89mXopT-okCkjLr8ntlFiRRG9BOKtPC42QQNpyHLB2DKoWxe3thZU_lwp0FUawqZYVzEA_3YnZMmKRktai34HPcKJLXR3FkSJ_DiRf5KfVlx11tPIV9LWBff2rLdtArKO6JR6DYa9IMQhiFlTzBublc3ShovMjJzwNW8PsS1lI_zNOgT4Ik01X29ZmeC3elNctRpvOQw9-JHDWEMaz1wo_d70mZxNDFOJZxzee3O7/https%3A%2F%2Fcontent.ahip.org%2Fe3t%2FCtc%2FX%2B113%2Fd2QbSH04%2FVWZ9Fg117h1sW5D2BM884CGlrVtG5yr58mG0KN179mpd5nR32W50kH_H6lZ3lLW2m5Yj_2Ll4njW47tl7h6t5pLqW6Zby591GvQLLW3s-4pv92yHLkN2nQ7YX4mpTcW1RrR8C12y3_VW4wl1Xb6pWvMcW4Prgk693dLztW8pt6l26gJt-6W6yC5ZG8YjPbFW7JSd75928nQXW129xb83fbx2kW8gx2-R3WG6cmW8bBJCT8JzJw5W55YVGr9ctybBW7X4txd8NVvmbN1xSN1rXDHr6W2NnZwS6D6YLzW6xhF7c7h4wZYW8qt6nx6m-pFyW7C10zS2qwjB3W8Mv0c88rGczCW4-6wLM3CFLMYW6Pm6815_s-zfW2S98qm1cTfs7W3dRHBr8HWbMsW6BrGK31mJChwW6j_vcN3c_38cN8Q0BrM30W8hW6Dk9gK7nqBV0W2H67f23gnV-nN4K1NKctDnl9f8yzCZz04
https://secure-web.cisco.com/1Mg38FMRnYRGPKor697t2pxu7_CdWBZ__-882v3XMSYx8_LTQxTayvh-wa2AWmS875WFhlLxAyw6lyHL1bKiKfBbG-W83b8AKpmkiPcczGguvxNsjluHswveFw0SYbfqR13U_x0WpO86aWAn4JLkwSZTOlTiqdZrr3xTO9aDKowwnonlkougVh1YR_-4rgC2LRONuNnw6wtPTSGpOWbFS-kf8Wdn9F4NcqgOL0cIMUG1m0miun3WBLij7edV0-NgRFVTJ4npXxe7WtWhAFE1rt2Y5nbuHejpihWwt_lE3kpA_BsR2HimUwoau8S2mMk3i/https%3A%2F%2Fcontent.ahip.org%2Fe3t%2FCtc%2FX%2B113%2Fd2QbSH04%2FVWZ9Fg117h1sW5D2BM884CGlrVtG5yr58mG0KN179mpx5nR32W5BWr2F6lZ3l_W4pPWyn2XMP3nVX4WHV3GT43CW8k8grp9j0-nSW58cPWr4_8lJPW6sHrYZ18QGrnW24dv8W5QRzqPW26-09x8Fh9nYW8w8G-47t48m6N4Kz8dZPtZxqW97h-LR4nDgcFW2_Qjxz6b31zFW45xdXl7JP_FQW6vbf-j29Qs5mW41DpkS2PSS5rVqW_Yd3_64mDVlLVV08LjqH_W6DVsyq9h7qSrW4FSNpL6qzw3yW3-jZnz7yC4m4VhRt5X1V77whW95ftSV69lxl7W9fsj_Y8ljd3dW3kzRp139N02RW1-y6rc1KGywhW1zVhh94lcVN1W6XdxDr17hJ2CVN7jqm8htw1tW1mFmT_3RfGLyW3WLFJY5dgcnnW2PL8P-5Wf2fJW20h3zV7hX6DkW3-dblZ71HNZqVshGP96Qwh_PN85ZXZlp-VQcf9g2m0H04


 

 
 

 

 

Interested in reviewing a copy of a bill (s)?   Access the following web sites:  
 
Delaware State Legislation: http:/ /legis.delaware.gov/ .  
New York Legislation:  https:/ /nyassembly.gov/leg/  
Pennsylvania Legislation:  www.legis.state.pa.us . 
West Virginia Legislation:   http:/ /www.legis.state.wv.us/  
For copies of congressional bi l ls, access the Thomas website –  
http://thomas.loc.gov/.  .  

The content  o f  th is  emai l  is  conf ident ia l  and in tended for  the  rec ip ient  spec i f ied only .  I t  is  
s t r ic t ly  forb idden to  share any par t  o f  th is  message wi th  any th i rd  par ty ,  wi thout  a  wr i t ten 

consent  o f  the sender .  I f  you received th is  message by mis take,  p lease rep ly  to  th is  message 
and fo l low wi th  i ts  de le t ion,  so that  we can ensure such a mis take does not  occur  in  the 

fu ture.  
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